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STATEMEN] OF THE CASE 
References to appeal record on criginal direct appeal, United States 
v. Sperling, Case No. 73-2363, 506 F. 2d 1323 (2d Cir. 1974) are designated 
"Re. =". References to appellant's appendix in instant appeal are desig- 


nated "App. °. 


Superseding Indictment 73 Gr. 4, filed May 11, 1973, charged appel- 
lant Herbert Sperling, hereinafter called Sperling, and seventeen others in 
twelve counts with violations of narcotics laws. Count 1 charged all de- 
fendants and six unindicted co-conspirators with conspiring to violate the 
Controlled Subs ances Act of 1970 (hereinafter called the "Act"). Count 2 
charged Sperling wih engaging in a continuing criminal enterprise in viola- 
tion of 21 U.S.C. 848. Counts 8, 9 and 10 charged Sperling with substan- 
tive violations of Section 61 of the Act. The remaining counts related to 
other conspirators. Sperling was convicted on Counts 1, 2, 8, 9 md 10. 

He was sentenced on Counts 1, 8, 9 and 10 as a second offender to serve 30 
years and pay a $50,000.00 fine on each count. On Count 2 he was sentenced 
to serve life without parole and pay a $100,000.00 fine. All prison senten- 
ces were concurrent. The fines were cumulative. 

On October 10, 197, this Court affirmed Sperling's convictions on 
Counts 1 and 2, and reversed and remanded for a new trial on Counts 8, 9, 
and 10. United States v. Sperling, supra. This Court also directed that 
in view of the reversal on Cou ts 8, 9 and 10 and the possible spillover 
effect, Sperling be re-sentenced on Count 1 (conspiracy count). Id. at 
1335, note 14; and 1343. This Court's mandate issued January 30, 1975. 

On March 3, 1975, Sperling's petition for certiorari was denied. Sperling 
v. United States, 420 U.S. 962 (1975). On May 16, 1975, an order of nolle 


prosequi was filed in the district court dismissing Counts 6, 9, and 10. 


On May 1°, 29 6 Judge Pollack held a hearing pursuant to this Court's 
mandate to reconsids the Count 1 conspiracy sentence. Prior to the hearing 
Sperling filed a motion, amended motion, affidavits, and memorandum of law, 
contending that upon reconsideration the district court should vacate the 
sentence on Count 1 and re-impose no sentence at all on that count, because 
the conspiracy charged therzin was a necessarily required element of the 
concerted action charged in the Count 2 enterprise; and for the additional 
reason that the Count 1 conspiracy was a lesser included offense and one of 
the series of violations charged in Count 2 as pe: t of the continuing enter- 
prise. Sperling contended that inasruch as he was sentenced to serve life 
without parole on Count 2, the additional punishment imposed on Count 1 con- 
stituted double punishment, and double jeopardy, in violation of the Fifth 
Amendment. (App. 17, 34). 

Alternatively, Sperling contended that under the indictment, evidence, 
and the Court's charge, Count 1 should be construed as prosecuted under the 
general conspiracy statute, 18 U.S.C. 371, and re-sentence should conform to 
that statute, rather than the special narcotics conspiracy statute, 21 U.S.C. 
646. The maximum penalty under Section 371 is five years imprisonment and 
a $10,000.00 fine. (App. 17, 34-35). 

Again alternatively, Sperling contended that any resentence on Count 
i pursuant to Section 846 mst be limited to a maximum of two years imprison- 
ment, as the jury could have found from the evidence and the Court's charge 
that he conspired only to violate 21 U.S.C. 84, which defines the offense 
of siple possession of narcotics, and prescribes a two year maximum penal- 
ty. (App. 18, 35). 

The government filed a memorandum in opposition contending thats: 

(1) The relief sought by Sperling is not available because Sperling did not 


seek it on the original direct appeal and because no constitutional issues 


are asserted; (2) A 21 U.S.C. 846 conspiracy and a 21 U.S.C. 648 enterprise 


3. 


are separate and distinct offenses; (3) The applicable conspiracy statute 
is 21 U.S.C. 646 and not 18 U.S.C. 371; (k) Sperling's contention that the 
jury could have found that the object. of the conspiracy as to him was the 
simple possession of cocaine is "ludicrous." (App. 78-92). 

During the hearing on May 17, 1976 Judge Pollack stated that the is- 
sues raised by Sperling are no longer open because Sperling failed to raise 
them on the original direct appeal. Judge Pollack nevertheless proceeded 
to consider each issue on the merits "in recognition of the serious penalty." 
(App. 105, 114). Judge Pollack then ruled adversely to Sperling on each 
and every issue,and after obtaining a new pre-sentence report re-sentenced 
Sperling to the same sentence theretofore imposed on Count 1, to-wit, 30 
years imprisonment, to run concurrently with the sentence of life without 
parole on Count 2. In addition, a $50,000.00 fine was imposed. (App. 111). 
Judge Pollack filed a written "Order and Judgment on Resentence" dated 
Nay 17,1976, and a separate memora:.dum Opinion, generally adopting the gov- 
ernment's contentions. (App. 111, 12 et seq). Additional facts will be 
Stated under the Argument, post. 

This appeal is from Judge Pollack's aforesaid "Urder and Judgment on 


Resentence" filed May 17, 1976. (App. 123). 
ARGUMENT 


pry 


THE DISTRICT COURT HAD JURISDICTION TO GRANT THE RELIEF RsQUESTED 


The short answer to the government's argument that relief is not 
available under 26 U.S.C. 2255 is that this is not a Section 2255 proceeding 
but a de novo sentencing proceeding pursuant to this Covrt's mandate issued 
on the original direct appeal. Judge Pollack'!s compliance with this Court's 
mandate to reconsider sentence on Count 1 was a continuation of the original 


sentencing proceeding and not a post conviction proceeding, hence it is un- 


h. 


necessary to resort to Section 2255, although relief under Section 2255 is 
no doubt available in the abserce of other remedy. 

The governnent's argument that no constitutional issues are involved 
is clearly erroneous as the principal issue involved is based on the double 
jeopardy clause of the Fifth Amendment. Sperling's alternative claim that 
he was sentenced under the wrong statute is a due process claim. 

Finally the government argues that Sperling on his original direct 
appeal by-passed the issues now raised (App. 63). ‘There was no deliberate 
by-pass as the issues now raised were not ripe for consideration prior to 
this Court's affirmance of the life sentence on Count 2. On the original 
direct appeal Sperling's counsel challenged the constitutionality of Section 
648 and contended there was insufficient evidence to support his conviction 
on that cougt. If this Court or the Supreme Cour* had agreed and vacated 
the life sentence on Count 2, Sperling's present contention that Count l 
was subsumed in Count 2 would be moot. Furthermore Sperling's counsel on 
the original appeal did not consultSperling as to now to present the appeal 
and what questions to raise, therefore Sperling could not have deliberately 
by-passed issues which his counsel unilaterally determined were premature 
for litigation on the criginal appeal. Cf. Henry v. Mississippi, 379 U.S. 
U3, 451 (1965), holding to effect that an alleged waiver by a defendant 
of an issue is a factual matter to be determined only after an evidentiary 
hearing, to ascertain whether he knowingly participated in his counsel's 
decision. At any rate, as already mentioned, the instant sentencing pro- 
ceeding is essentially a continuation of the original sentencing proceed- 
ing, or a de novo proceeding, by virtue of this Court's remand, and in 
either event Sperling was entitled to raise any issue on resentencing that 


he could have raised at time of original imposition of sentence. 


# 
F 


56 


Additionally, Judge Pollack had jurisdiction under Rule 35, Fed. 
Rules of Crim. Proc., which allows an illegal sertence to be corrected at 
any time. And it is well settled that a sentence . 1ich violates the double 
jeopardy clause is an illegal sentence subject to challenge at any time. 


Wnited States vy. Mack, L9 F. 2d 120), 1207 (9 Cir. 197k). See, also, 


Prince ve United States, 352 U.S. 322 (1957). ‘The same principal applies 


} 


to Sperling's alternative contention that he was sentenced under he wrong 
Statute, 21 U.S.C. 646, to a more severe sentence than was allowable under 


the correct statute, 16 U.S.C. 371. 


POINT 2 
THE COUNT 1 CONSPIRACY WAS A NECESSARY ELEMENT 
AND LESSER INCLUDED OFFENSE OF THE CONCERTED 
eee 


ACTION OF COUNT 2; IT WAS ALSO ONE OF THE 
—_——— Ee 
"SERIES OF VIOLATIONS" CHARGED IN COUNT 2 


Statutes: 21 U.S.C. 846 and 21 U.S.C. 848 
Count 2 is drawn under 21 U.S.C. 848 which defines the offense of 
engaging in a continuing criminal enterprise and provides a penalty of up 
to life imprisonment without parole for a first offender plus a fine of 
¥100,900.00. One element of a Sec. 88 offense is that the defendant shall 
commit a "series" of violations of the narcotics laws. Another element is 
that he shall undertake to commit such series of offenses "in concert" with 
five or more other persons. Sec. 648 provides, in pertinent parts 
"A person is engaged in a continuing criminal 
enterprise if ... he violates any provision of this 
subchapter . . . the punishment for which is a fel- 
ony, amd . . . such violation is part of a continuing 
series of violations of this subchapter . . « which 
are undertaken by such person in concert with five or 
more other persons with whom such person occupies a 


position of organizer, a supervirory position, or any 
other position of Management .. .® 
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Count 1 as amended (see App. 27, 63 et seq) purports to be drawn 
under 21 U.S.C. 846, which defines a narcotics conspiracy and/or an attempt 
to violate narcotics " ws, and provides punishment as follows: 

"Any person who attempts or conspires to commit 
any offense defined in this subchap*er is punishable 
by imprisonment or fine or both which may not exceed 
the maximum punishment for the offense, the commis- 
sion of which was the object of the conspiracy." 

There are two principal reasons, among others, why a completed Sec. 
648 offense necessarily includes and subsumes a Sec. 86 conspiracy. 

First, one element of a Sec. 648 offense is that the defendant shall 
violate narcotics laws “in concert with five or more other persons." It is 
impossible to act in concert with others without first reaching an agreement 
te do so. Such agreement is the essence of a conspiracy. Such conspiracy is 
the sine qua non of acting in concert. This conclusion is fortified by the 
legislative history of Sec. 646, which shows that Co. ress equated acting 
"in concert" with "conspiring", as alternative ways of expressing the same 
idea. For instance, the Report of the Senate Judiciary Committee which ac- 
companied the original Senate legislation through that Chamber defined a 
Sec. 648 offense, in part, as requiring a finding that the defendant "acted 
in concert with or c:  *pired with at least five or more other persons. . ." 

Second, Sec. 848 has other elements within its dragnet language that 
include “an,” violation of “any® provision of the subchapter in which Sec. 
648 appears. Sections 646 and 648 are in the same subchapter of the Act. 
One element of a completed Sec. 848 offense is that the defendant violated 
"any provision of this subchapter . .. the purishment for which is a fel- 


ony." Another element is that such violation "is part of a continuing 


series of violations of this subchapter." Either of these elements could 


include a Sec. 816 conspiracy, and in fact did so in the instant case, as 


the indictment and evidence show. The above-quoted language from Sec. 848 


is open-ended and all-inclusive, encompassing and subsuming any and all 
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felony violations of “any provision of this subch-pter." Sec, 6L6 is an 
octopus with a separate tentacle for each fe? ony viciation defined in "this 
subchapter." Its elements embrace and include every possible felony viola- 
tion of Chapter 13, Subchapters I and II, Controlled Substances Act of 1970, 
including, inter alia, “any” felony conspiracy defined by Section &hé6. 
Congress did not intend, and the double jeopardy provision of the 
Fifth Amend nc does not permit, a Sec. 86 offense tc be pyramided with a 


Sec. 648 offense for punishment purposes. 


indictment, Evidence _and Charge to Jury 

Proceeding now from the statutes to the particularities of how they 
were applied in the instant case, the mer; ing of Count 1 ard Count 2 for 
punishment purposes comes into sharper focus. 

Same time spans: The tiuw span of the Count 1 conspiracy is identical 
to the time span of the count 2 enterprise. Count 1 as originally drawn cov- 
ered the period January 1, 1971 to May 11, 1973 (date indictment was reur.- 
ed). However the Court in charging the jury narrowed the Count 1 time span 
to conform to the nrecise and identical period covered by Count 2, to-wit, 
May 1, 1971 to May 11, 1973 (R. 4123). (the Court mistakenly told the jury 


that the indictme-t was filed April 13, 1973; actually it was filed May ll, 


1973. See R. 4123, App. 1, 27). This conforming of time spans was done on 


the basis of the government's 30-called "concession" that no pre-may 1, 1971 
proof was in evidence (FP. 4099). The Court also physically amended the in- 
dictment so as to make the time Spans of Count 1 ard Count 2 identical. 
(App. 27, 63 et seq). 

Same _conspiraters: Count 2, as sunplemented by bill of particulars 
filed July 10,1973, names nine persons who allegedly acted in concert to com- 
mit miltiple violations of the narcotics laws. These nine persons were: 


Herbert Sperling, Peter Salanordi, Carlo Lombardi, Norman Goldstein, Josepn 


1 
Conforti, Cecile Sperling, Jack Spada, Edward Peter Schworak, and 


Louis Mileto. These same nine persons are included in the conspirators 
named in Count 1. The Court in charging the jury freely intermingled nost 
of these names as persons who "conspired" in Count 1 and who acted "in con- 


cert" in Count 2. (R. 4151, 153). 
The fact that different individuals are charged in Counts 1 and 2 


is not relative or dispositive of the double jeoperdy and cumulative pun- 
ishment as to Herbert Sperling individually, as will be discussed and dem 
onstrated later in this brief, post, pages 26-29. 

Same objects: The object of the Count 1 conspiracy as to Herbert 


Sperling (as narrowed by the Court's charge and amendment of Count 1) was 


that Herbert Sperling and at least one other person would violate Sec. 81 


of the Act. One of the objects or elements of the Count 2 enterprise was 
that Herbert Sperling and at least five others would act in concert to vio- 
late the identical statute, Sec. 8). 

The Court's charge con Count 1: lverything the Court charged respect- 
ing Herbert Sperling's individual involvement in Count 1 was also charged, 
or could properly have been charged, respecting his personal involvdment 
in Count 2. While everything the Court said about "larger" Count 2 was not 
necessarily applicable to "smaller" Count 1, the converse was not true, as 
to Sperling. There was no “Sperling" element in Count 1 that was not in- 
cluded in Count 2. This is evident from the entire charge, and particularly 
the following excerpts that are illustrative of the charge on Count 1: 


“What is a conspiracy ? It is simply a combination 
or agreement of two or more persons, or concerted action 
by two or more persons, to. accomplish a Criminal or un- 
lawful purpose. There have to be at least two people 
involved. You can't conspire with yourself. It is, in 
essence, a partnership in crime." (R. 112)). 


Edward Peter Schworak was originally listed as "John Doe, a/k/a 
'Hddie'" in the caption of the indictment and body of Count 1. The 
Covernment on May 15, 1973, furnished his true name and wrote it on 
the caption of the indictment, and listed it in bill of particulars 
filed July 10, 1973. 
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"If, for example, there was a concerted action 
among several persons, with each of them doing some- 
thing relaved to the acts of the others . .. Such ine 
tention may be inferred drom the activities of the co- 
conspirators ...e." (R. 4126.) 


"The scope of each defendant's agreement mst 
be determined individually .- ." (R. 4129). 


"Zach is entitled to individual consideration 
« « e including evidence of his or her . . . status 
as partner, manager or supervisor .. »" (R. 132). 


The fact that the parties are not always identi- 
cal does not mean that there are separate conspiracies." 
(R. 4133-4134). 


From the above charge on Count 1, the following salient points emerge: 
(1) Conspiracy is the equivalent of concerted action. (2) A conspiretor 
may be either a partner, manager or supervisor in relation to the others. 
(3) Guilt is individual. (4) It is i-material that the parties are not 
always identical. 

The Court's charge on Count 2: The charge on Count 1 smoothly tele- 


scoped into the charge © Count 2, as to Herbert Sperling. The Court said: 

"I will now turn to the substantive counts in 
the indictment and I will refer first to Count Twoe « « 
Before you can find the defendant Herbert Sperling 
guilty of the crime charged in the 2nd count of the 
indictment you mst be convinced beyond a reasonable 
doubt . . . that the defendant Herbert Sperling com- 
mitted . . . a continuing series of violations .. . 
in concert with five or more other persons .. " 


(R. G139-G140). 


The Court's Narshalling of the Evidence Cemented the Merger 
of Counts One and Two as to Herbert Sperling 


In marshalling the evidence on Counts 1 and 2 as to Sperling the 


Court told the jury: 


"I will now deal with the evidence produced 
by the government which it contends points to the 
gu’lt of each defendant . . ." (R. 4150) 

"First in summary. The government contends 
(zs"to Count 1) that the evidence shows a single con- 
spiracy among all the defendants to purchase, to 
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process and resell narcotic drugs « « + The govern- 
ment contends that Sperling c*mmanded the services of 
avrman Goldstein, Edward Schworak, Louis lileto, Cecile 
erling, Jack Spada and Joseph Conforti." (R. 4151). 
The Court is speaking here of Count 1). 
"Now as to Count Two, which is against Herbert 
Sperling . . - The government contends that Sperling 
occupied a position of organizer, supervisor and mana~ 
ger with respect to six persons in connection with his 
narcotics business, Edward Schworak, Jack Spada, Norman 
Goldstein, also known as Sonny Gold, Joseph Oonforti, 
Louis Maleto and Cecile Sperling. The government con- 
tends that schworak, Spada, Goldstein, Conforti and 
Mileto stored heroin or mix and at Sperling's direction 
would dilute narcotics and deliver them." (R. 4153). 
Thus the Court told the jury that, as to Count 1, Sperling commanded 
the services of six particular persons, and that, as to Count 2, he occupied 
a position of organizer, supervisor and manager of the same six persons. 
This effectively cemented the merger of Counts 1 and 2, as to S,erling, for 


punishment purposes upon convictione 


The Applicable Law 
This is a double jeopardy case involving the issue of multiple pun- 


ishment, ar contrasted to prosecution or conviction. It is not a Wharton's 
Rule case. 

Assuming arguendo that Wharton's Rule countenances prosecution of 
related Sec. 86 and 848 violations at the same trial, Sperling contends 
that under the particular facts of the instant case, including the evidence 
and the Court's charge to the jury, the double jeopardy clause of the Fifth 
Amendment prohibits cumlative punishment for a Sec. 846 conspiracy and a 
related Sec. 848 enterprise. 

A person may be punished for only one of a series of included of- 
fenses. even though he may have been convicted of all the offenses at the 


same trial. Blockburger v. United States, 28 U.S. 299 (1932). See also 


Gavieres v. United States, 220 U.S. 338 (1911). Under the Blockburger 


ll. 
double jeopardy test, offenses are the same and may not be punished cum- 
latively unless each offense requires proof of a fact that the other does 
no . In the instant case the Count 1 conspiracy, as to Sperling, did not 
require proof of anv fact not required to prcve the Count 2 enterprise. 
Gavieres 21d Blockburger are still viable. Waller v. Florida, 397 U.S. 387, 
390; Robinson v. Neil, 409 U.S. 505; Robinson v. Neil, 366 F. Supp. 92h, 
929 (£.D.Tenn. 1973). 

The Count 1 conspiracy is not only a necessary element of the Count 2 
concerted action but in a different and larger sense the Count 1 vio’ ation 
is one of the cortinuing series of violations charged in Count 2. Sec. 848 
specifically prohibits a "continuing criminal enterprise." Count 2 of the 
indictment tracks the language of Sec. 846 in charging Sperling with engaging 
in a "continuing" enterprise during a time span identical to the Count 1 
time span. 

When a continuing course of conduct is prohibited by statute the sep- 
arate acts constituting the course of conduct may not be punished cumlative- 
ly- United States .. Jones, 553 F. 2d 1387 (6th Cir. 1976), "To hold that 
proof of a different act under a separate count establishes a separate of- 


fense would destroy the principle that a course of conduct is punishable as 


only one offense." Id. at 1392. The English case of Grepps v. Durden, 


Cowper 640 (K.B. 1777), illustrates the principle that acts constituting 

a course of conduct are not punishable separately if the Legislature intends 
to phnish the course of conduct. There, a baker made and sold Loaves of 
bread on Sunday in violation of a statute prohibiting the practice of one's 
trade on the Sabbath. He suffered four convictions, but Lord Mansfield's 
Opinion set aside three of them, holding that regardless of how many loaves 
of bread he baked or how many he sold or how many hours he worked, only one 
offense could occur during the time Span of any given Sunday. This princi- 


ple was applied tc bar separate punishment for an act of adultery where 
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punishment had seady been imposed for the "continuing" offense of cohabita- 


tion. Ex parte Nielson, 131 U.S. 176 (1889). 


Congressional Intent 

Neither Congress nor the Courts can constitutionally violate the 
double jeopardy clause of the Fifth Amendment as to punishment, hence any 
purpose or intent of Congress to do so may not legally be given effect by 
the Courts. 

At any rate there is absolutely nothing in the Controllei Substances 
Act of 1970 or its legislative history indicating congressional intent to 
cumulate punishment for related Sec. 846 and 646 vi@lations. Congress first 
included continuing criminal enterprise in the Act not as an independent 
crime but as a sentencing alternative, the purpose and intent being to se- 
verely punish criminals who make a substantial living by violating the Act. 
For procedural ana constitutionl reasons the original proposal was changed 
to create an independent crime but the purpose remained the same, i.e., to 
enhance punishment for large scale offenders A/ This purpose was accom- 
plished by the extremely severe penalty clause of Sec. 848, providing pun- 
ishment of .; to life without parole for a first offender. This being the 
ultimate, the ultimate solution (short of capital punishment), what possible 
purpose could Corgress have for intending additional punishment upon con- 
viction of a lesser included offense ? Congress should not be presumed 
to intend a vain and useless thing, such as kicking a dead horse to death. 

The Supreme Court has held that the rule of lenity applies where 
neither the wording of an Act nor its legislative history clearly indicates 


that overlapping sections are intended to be punished -mlatively. 


_2/ See additional views appended to H.R-Rep. No. lili, Plst Cong., 
2nd Sess. (1970) (to accompany H.R. 18583), 1970 U.S.Code Cong. 
and Admin. News, pp. 4566, 4649-651. 


Construing the Bank Robbery Act,for instance, the Supreme Court held that 
entry with intent to rob may not be punished cumlatively with the consum- 
mated robbery and putting a life in jeopardy. Prince v. United States , 
352 U.S. 322. Comparable holdings are found in Heflin v. United States, 
358 U.S. 15, 419-420 (1959); Milanovich v. United States, 365 U.S. 561 
(1961); and Ladner v. United States, 358 U.S. 169 (1958). The statutes 
involved in the instant case, being in the same Act and subchapter of a 
single enactment, are analagous io the Bank Robbery Act. 

The government may attempt to go outside the 1970 Act for an indi- 
cation that Congress previously intended a rule of harshness, rather than 
lenity, to apply to former, separately enacted, narcotics statutes. Such 
intention may well be found, or presumed, in former separately enacted nar- 
cotics statutes that seemed to overlap. The leading case on the rule of 
harshness for narcotics offenders under former laws (now repealed) is Gore 
v. United States, 357 U.S. 386 (1958), where the Supreme Court held that 
on the basis of one sale of narcotics it was permissible to convict the 
defendant and cumlatively punish him for (1) the sale of drugs not in pur- 
suance of a written order; (2) the sale of drugs not in the original 
stamped package; and (3) sale of the same drugs with knowledge they had 
been unlawfully imported. Gore is easily distinguished from the instant 
case. In Gore, Justice Frankfurter pointed out that "The three penal laws 
for which petitioner was convicted have different origins both in time and 
design . . . three different enactments, each relating to a separate way 
of closing in on illicit distribution of narcotics, passed at three dif- 


ferent periods. . ." Hach of the three statutes in Gore required a dis- 


tinct element not present in the other two, and this meets the Blockburger 


double jeopardy test. By contrast, Sections 86 and 88 in the instant 


case were included in a single enactment, in the same subchapter, and there 
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is no element in a Sec. 846 conspiracy tiiat is not included in the larger 
Sec. 848 "series" of offenses which require concerted action. None of the 
three Gore statutes provided the ultimate penalty of life without parole as 
does Sec. 848; indeed, all of the relatively mild penalties of the Gore 
statutes, added together, are less severe than the Sec. 618 penalty of life 
without parole. 

It is conceded that Congress has been, and still is, harsh on nar- 
cotics offenders; however Congressional harshness is built into the four 
corners of Sec. 88, hence need not be presumed as between overlapping 
sectious of the same subchapter. All felony violations of the subchapter in 
which Sec. 848 appears are subsumed in its continuing enverprise involving 
concerted action. Congress was aware of this, nd made the punishment fit 
the crime. 

Resort to former narcotics statutes to determine congressional in- 
tent respecting the 1970 Act is particularly inappropriate in view of the 
following statement relative to the 1970 Act in U.S.Code Oong. and Admin. 
News, 9lst Cong., Vol. 3, p. 4570: “Criminal Penalties. -- The bill re- 
vises the entire structure of criminal penalties involving controlled drugs 
by providing a consistent method of treatmentd@ all persons accused of vio- 
lations. * 

Congressional intent, then, may be discerned only from the face of 
the 1970 Act itself, and its own legislative history. In this connection, 
the wording of Sec. 846 of the 1970 Act affirmatively indicates that Cong- 
ress did not intend to cumlatively punish violations of Sections 846 and 
848. Sec. 846 defines the offense of attempting or conspiring to commit 
a violation of the Act. Whoever "attempts" is equated with whoever "con- 


spires." It is hornbook law that an "attempt" merges with the completed 


offense for punishment purposes. Separate punishment is never permitted 
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for an attempt andthe completed act. Since "attempting" and "conspirir," 
are equated, and specified as alternative ways of violating Sec. %&j, it 
would be anomalous to impute to Congress ar ent to punish cumlatively 
for one of the alternative ways of violating Lec. 6846, but not the other. 

The rule of lenity is not a casual presumption about legislative in- 
tent, but a constitutionally compelled canon of construction which requires 
Congress to specify clearly when overlapping subsections of the same enact~ 
ment are to be punished cumlatively. It forbids courts to proliferate 
sentences out of legislative silence. It is designed to preclude substant- 
ive double jeopardy. Applying the rule of lenity in Ladner v. United States, 
supra, 358 U.S. 169, the Court, quoting from United States v. Universal 
C.1.T. Credit Corp., 344 U.S. 228, 221-222 (1952), said: 

"When choice has to be made between two readings of what conduct 
Congress has made a crime, it is appropriate, before we choose the harsher 
alternative, to require that Congress should have spoken in language that 
is clear and definite. We should not derive criminal ocutlawry from some 


ambiguous implication." 


Wharton's Rule, Janelli v. United States, 
and United Stgtes v. Jeffers, are Inapplicable 
In the instant case government counsel in the court below relied on 

Ianelli ve United States, 20 U.S. 770, 785, n. 17 (1975), and inferential- 
ly on Wharton's Rule, in arguing that Section 846 and 846 offenses are pun- 
ishable separately. (App. 87-89). ‘The Seventh Circuit recently argued 
likewise in holding that, although a Sec. 846 conspiracy is unquestionably 
a lesser included offense of a Sec. 848 enterprise, a person nevertheless 


may be convicted on each charge, and the sentences may be pyramided. 


United States \. Jeffers, 535 F. 2d 1101 (7th Cir. 1976), cert. applied 


for sub nom Jeffers v. United States, petition filed 6-12-76, Case No. 
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75-1605, 19 CrL 410k. Jeffers is not only distinguishable on its facts 

as will be shown hereinafter but also suffers from a hiatus in its rationale 
as it attempts to bridge the gap separating Wharton's Rule from the double 
jeopardy clause of the Fifth Amendment respecting punishment. 

But before proceeding further with criticism and distirzuishing o 
Jeffers it seems appropriate to examine and distinguis) the Supreme Court's 
decision in lanelli, a Wharton's Rule case, relied on vy the Jeffers court, 
where eight defendants were convicted of running an illegal gambling busi- 

respectively 
ness and of con spiring to do so, in violation of Sections 1955 and 371/of 
Title 18, U.S. Code. The petitioners challenged their convictions and 
sentences claiming that the conspiracy merged with the substantive offense 
under Wharton's Rule. The Supreme Court disagreed and upheld the convic- 
tions and sentences, relying on a discernible congressional intent to re- 
tain each offense as an independent carb available for use in the strategy 
against organized crime, 43 L. Ed. 2d at 630, citing Gore v. United States, 
supra,357 U.S. 386. 

The Ianelli majority decision was based wholly cn Wharton's Rule and 
legislative intent. Ianelli was no“: a double jeopardy case. During oral 
argument Mr. Justice Brennan inquired whether Ianellits counsel was asking 
the Court to find a constitutional basis for the Rule, or merely wished the 
Court to command the Rule's application as an exercise of its supervisory 
power. lanelli's counse) replied that he did not contend the Rule had a 
constitutional source. 16 CrL 129. Mr. Justice Rehnquist asked whether 
Vharton himself thought his Rule was based on the double jeopardy clause. 
Covernment counsel answered "No" and expressed the opi that Wharton's 
Precept was "based on a misreading of « Pennsylvania case." 16 Crl at 4130. 


The lanelli majority opinion categorically states that "Wharton's Rule does 


not rest on principles of double jeopardy." 3 L. Ed. 2d at 625. 
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Although the Ianelli majority rested its decision on Wharton's Rule 


rather than double jeopardy considerations, it did obsere in footnote 17 of 


ts Opinion that the Blockburger double jeopardy test “would be satisfied in 
this case," reaching this conclusion by construing Sections 371 and 1955 as 
each requiring proof of a fact that the other does not, and specificallv 
holding that agreement, which is the ess@énce of the crime of conspiracy, 
is an element "not contained in the statutory definition of the Section 1955 
offense." The Ianelli court in footnote 17 went on to reaffirm the validity 
of the Blockburger double jeopardy test, noting that "Blockburger requires 
that courts examine the offenses to ascertain ‘whether each provision re- 
Quires proof of a fac. that the other does not.'* 

There is no workable analogy between the Wharton's Mule ‘ssue relative 
to the Ianelli statutes, Sections 371 and 1955, and the double jeopardy 
punishment issue relative to Sections 846 and 648 in the instant case. 
in Ianelli the object of the 371 conspiracy was to committ the 1955 sub- 
Stantive offense, whereas in the instant case the object of the 646 conspir- 
acy was not to commit the 648 conglomerate offense per se but rather to 
violate 21 U.S.C. 841. The 848 enterprise projected its ow built-in con- 
spiracy (concerted action) to violate the same statute, 21 U.S.C. 841. Thus 
Sections 646 and 648 project parallel conspiracies having the same objects, 
rather than the violation of the latter being the object of the former. 

The Ianelli statutes, Sections 371 and 1955, were separate enactments 
at different times, hence may be construed under the Rule of Gore, supra, 
which was cited by the Supreme Court in discerning Congressional intent to 
cumilate convictions and sentences, 3 L.Ed. 2d at 630. By contrast, 
Sections C46 and 848 are subsections of a single enactment as aforesaid and 


not subject to the Gore rationale. 
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Further distinguishing the Ianelli statutes, Sec 1955 has no drag- 
net clause comparable to the language of Sec. 848 which makes “any" viola- 
tion of the subchapter in which Sec. 66 appears, including a Sec. 646 con- 
spiracy, an element, lesser included offense, and one of the series of vio- 
lations of a Sec. 88 conglomerate enterprise. 

The Ianelli decision, footnote 18, recognizes the fact that the 
dual punishment issue presented by a greater and lesser included offense 
is not disposed of or even considered in its Wharton's Rule approach to the 
Ianelli statutes. The Court also said that where a substantive offense 
requires collective criminal activity and therefore presents some of the 
same threats that the law of conspiracy normally is thought to guard against, 
"it cannot automatically be assumed that the legislature intended the con- 


spirecy and the substantive offense to remain as discrete crimes upon con- 


summation of the latter," and that in the absence of legislative intent to 


the contrary, Wharton's Rule supports a presumption that the two merge when 
the substantive offense ig proven. 3 L. Ed. 2d at ppe 627-628. The 
foregoing observation by the Court seems tailor-made for the statutes in- 
volved in the instant case, and could well »”, port an argument that Whar- 
ton's Rule compels a presumption merger, at least for punishment pur- 
poses, upon conviction of related 646 and 848 offenses at the same triale 
Returning now to the Jeffers case, 532 F. 2d 1101, which the govern- 
ment will no doubt rely on, the sweep of the Seventh Circuit's opinion is 
much broader than necessary to decide the narrow issue there presented, 
hence much of what is said is mere dictum. Two indictments were handed 
down against Garland Jeffers the same day, the first charging Jeffers and 
nine others with conspiring to violate narcotics laws in violation of 21 
U.S.C. 846, the second charging Jeffers with engaging in a continuing crim- 


inal enterprise in concert with five or more other persons in violation of 
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21 U.S.C. 648. The two indictments covered identical time periods and the 
evidence showed without question that the 646 conspiracy was a lesser in- 
cluded offense of the 6L8 enterprise. The government attempted to consoli- 
date the two indictments for trial but Jeffers "objected strenuously" where- 
upon the trial judge ruled, at Jeffers' insistence, that the t.ials could 
not be joined. 532 F. 2d at 1106. Jeffers was tried first on the conspira- 
cy charge, convicted, and sentenced to seve 15 years- He was then tried on 
the Section 646 charge, convicted, and sentenced to life imprisonment, to 
be served consecutively with the 15 year conspiracy sentence. Id. at 1105. 
On appeal Jeffers contended that his Section 848 conviction and sentence 
were barred on double jeopardy grounds by the pricr conspiracy conviction 
and sentence. Id. at 1104. The Seventh Circuit disagreed and held that the 
prior conviction and sentence on the first indictment did not prevent prose- 
cution and imposition of a consecutive sentence on the second indictment. 
id. at 1lll. 

The Jeffers court in Part 8 of its decision, Id. at 1106-1108, cor- 
rectly demonstrates, and specifically holds, that conspiracy to distribute 
narcotics in violation of Sec. 646 falls within the definition of a lesser 
included offense of a related Section €8 enterprise, citinz Gavieres v. 
United States, supra, and Blockburger v. United States, Supra, and correctly 
holding in footnote 3 of its opinion that the Gavieres and Blockburger 
rules “appear to be underlying assu ,tions of present thinking on the double 


jeopardy issue," citing Waller v. Florida, supra, 397 U.S. 387, 390; 


Robinson v. Neil, supra, 409 U.S. 505; and Robinson v. Neil, supra, 366 F. 


Supp. 924, 929 (Z.D. Tenn. 1973). 

All that and the doctrine of stare decisis to the contrary notwith- 
standing, the Jeffers court in Part C of its opinion, 532 F. 2d at 1108-111), 
abruptly reverses direction, erroneously equates the Blockburger test of 


double jeoprrdy with Wharton's Rule of legislative intent, then misconstrues 
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and misapplies dictum from footnote 17 of lanelli v. United States, supra, 
420 U.S. 770, 785, 43 L. Ed 2d 616, 627, to arrive at the patently errone- 
ous conclusion that since the Ianelli court cons*rued Wharton's Pule as 
"essentially an aid to the determination >f legislative intent," the Hbck- 
burger test is likewise a mere "tool for statutory interpretation rather 
tha. a double jeoparcy decision." 532 F. 2d at 1109. The hiatus in the 
Jeffers rationale occurs at this point, where an attempt is made to diminish 
the double jeopardy clause of the Fifth Amendment from a constitutional im- 
perative to a mere tool for statutory interpretation. 

The Jeffers court misapplies Ianelli by mistakenly assuming that the 
Ianelli petitioners relied not only on Wharton's Rule but also the Fifth 
Amendment guarantee against double jeopardy. 532 F. 2d at 110. Actually, 
the Janelli petitioners relied exclusively on Wharton's Rule, did not claim 
a constitutional basis for the Rule, and the Supreme Court decided the case 
wholly on Wharton's Rule considerations rather than double jeopardy con- 
tentions, as shown ante, page 16. The Supreme Court's majority decision 
in lanelli does not address the double jeopardy issue but deftly sidesteps 
it, which is understandable in view of the petitioners' categorical dis- 
claimer of reliance on it. 

The Jeffers Court's sole basis or argument for equating Wharton's 
Rule of legislative intent with the Fire ae test of double jeopardy 


is found in footnote 17 of Ianelli, | which commences with the gratuitous 


. 


_3/ Footnote 17, 43 L. Ed 2d at 627, is as follows: 

"The test articulated in Blockburger v. United States, 26 US 299 
+ « « Serves a generally similar function of identifying congres- 
sional intent to impose separate sanctions for multiple offenses 
arising in the course of a single act or transaction. In determin- 
ing whether separate punishment might be imposed, Blockburger re- 
quires that courts examine the offenses to ascertain ‘whether each 
provision requires proof of a fact that the other does not.' As 
Blockburger and other decisions applying its principle reveal, see, 
@-g-, Gore v. United States . .. American Tobacco Co. v. United 


(This footnote concluded on page 21, post) 
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and somewhat ambiguous dictum that the Blockburger test serves a function 
"generally similar" t Wharton's Rule in identifying congressio: 1 intent 
to impose canctions for mltiple offenses arising in .he course of a single 
transaction. The Jeffers court misconstrues this dictum, lifted out of con- 
text from the rest of footnote 17, as authority for its ow x4rroneous con- 
clusion that the "focus" of the Blockburger test has now been "shifted by 


the characterization given it in the Ianelli opinion" so that "it now ap- 


pears to center on the congressional intent." 532 F. 2d at 1101. The Jef- 


fers court thus reads into Ianelli footnote 17 sumetining that simply is not 


there. Footnote 17 says nothing at all about changing the focus of the 


Continued fren preceding pzges: 

States, 32 781, 788-789 (1946), the Court's application of the 
test foc. on the statutory elements of the offense. If each re- 
qQuires proof of 1 fact that the other does not, the 5l°ckburger 
test is satisfiaed, notwithstarding a substantial overlap in the 
proof offered to establish the crimes. See Gore v. United States, 
suprae We think that the Hlockburger test would be satisfied in 
this case. The essence of the crime ot conspiracy is agreement, 
see, @ege, Pereira v. United States, 347 US 1, 11-2; Braverman v. 
nited States, 317 US L9, 53 (1942); Morrison v. California, 291 


US 62, 92-93 (1934), an element not contained in the statu def- 
inition of the Section 1955 offense. In a similar fashion, proof 
ef violation of Section 1955 requires est2blishment of a fact not 
required for conviction for conpiracy to violate that statute. 

To establish violation of Section 1955 the prosecution mst prove 
that the defendants actually did ‘conduct, finance, manage, super- 
vise, direct, or own all or part of an illegal gambling business.' 
18 USC 1955(a). The overt act requirement in the conspiracy stat- 
ute can be satisfied much more easily. Indeed, the act can be 
imocent in nature, provided it furthers the purpose of the con- 
spiracy. See Yates v. United Sates, 354 US 298, 333-33) (1957); 
Braverman, supra." (End of lanelli footnote 17, 43 L.Ed.2d at 627). 


(amphasis added) 
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Blockburger test but rather recites and reaffirms the validity of that test, 
“whether each provision requires proof of a fact that the other does not," 
ant concludes that the “lockburger test “would be satisfied in this case." 
Then, im reconciliinzs its Tanelli holding with the Blockburyer double jeopar- 
dy test, the S.cvsmeCourt in Ianelli footnote 17 carefully avoids overruling 
or changing the focus of Blockburger but rather construes each statute in- 
volved in Ianelli, Sections 371 and 1955, as requiring proof of a fact that 
the other does not, and specifically holds that a Section 371 conspiracy is 
an element "not Gontained in the statutory definition of the Section 1955 
offense." Thus the Supreme Court, rather than bending the Blockburger or 
changing its "focus" (a word first used by the Seventh Circuit), actually 
bends and changes the focus of the statutes involved in Ianelli, so thai 
each statute as thus judicially construed and interpreted requires "proof 
of a fact that the other does not." 

Stated another way, the Jeffers court erroneously construes Janelli 
footnote 17 as weakening the Blockburgor test to conform it tothe Ianelli 
Wharton's Rule holding, whereas the Supreme Court did the conforming in the 
opposite direction, reaffirming the validity of the tradidtional Blockburger 
double jeopardy test, but construing, indeed bending, the relevant ianeilli_ 
Statutes as aforesaid so they would conform to that test, rather than the 
vice versa. 

It is thus seen that while the Jeffers court necessarily relies on 
the Supreme Court's reconciling of ianelli and Blockburger, it rejects 
out of hand the basis, ¢irection and rationale by which the Supreme Court 


did its reconciling, and Categurically insists (in direct contradidion 


of the Supreme Court's explicit holding) that a Section 371 conspiracy is 


a lesser included offense of a Sec. 2955 violation. 532 F. 2d at 1109. 
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The Jeffers court then proceeds in footnote 6 of its ow opinion, Id. at 
4 / ; : . ae We ; : eF 
1109,—— to argue that the Supreme Court majority did not mean what it plain- 


ly said in Ianelli footnote 17 as to a Sec. 371 conspiracy not being includ- 


ed in a Sec. 1955 violation. The Jeffers court, arguing two ways at the same 


time, cites Justice Douglas' dissent in Ianelli to denonstrate the majority's 


Supposed mistake in holding that conspiracy is not an element of a Sec .1955 


offense. ‘he Jeffers court has labored mightily to Cnange the nature and 


"focus" of the Blockburger test with nothing to go on but the ambiguous open- 


ing dictum of Ianelli footnote 17, then gives this dictum a meaning exactly 


Opposite to what the majority said in the rest of footnote 17, and cites the 


lanelli dissent to prove its point. This type of pick and choose rationale 


will not pass mster in the light of logic and common sensee 


aR ah RES Eee Eee : 
4 / Footnote 6 of the Jeffers opinion, 532 F. 2@ at 1109, is as follows: 

ar “The Court in lanelli tries to make an argument that Sec. 1955 and 
conspiracy to violate Sec. 1955 require different elements for con- 
viction for each offense. Certainly, as the Court points out, 420 U.S. 
at 785 n. 17, the Statutory definition of the Sec. 1955 offense does 
not explicitly contain the required element of agreement. however, 
it is difficult to imagine how one can prove that five or more people 
managed a gambling business without also having proved that they oper- 
ated under an agreement to do just that. As Justice Douglas rote in 
his dissent to Ianelli: 'The evidence established, in the Government's 
view, "syndicated gambling," the kind of activity proscribed by Sec. 
1955. The very Same evidence was relied upon to establish the con- 
spiracy -- a conspiracy, apparently, enduring as long as the substant- 
ive offense continued, and provable by the same acts that establish~ ~ 
the violation of Sec. 1955. ‘ws the very Same transactions among t+ 


defendants gave rise to criminal liability under both statutes.! 
420 U.S. at 792. The 


Court itself even recognizes that there is a 
‘concerted activity' requirement in Sec. 1955, but Says the only pur- 
pose of this elenent was to limit federal prosecutions to large scale 
gambling activities. Ide; at 790. Similarly, the Court seems to 
agree with Justice Douglas' conclusion that the Same evidence which 
Proves a Sece 2955 violation can also prove a conspiracy violation 
when it notes chat prosecutors should not always seek conviction under 
both Sec. 1955 and the conspiracy statute, but should use their dis- 
cretion in prosecuting under one Statute or another. iId., at 791." 


(End of Jeffers footnote 6; 532 F. 2d at 1109) 
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The Jeffers court, after relying on Justice Douglas' "same trans- 
action" theory of double jeopardy in footnote six of its opinion, supra, 
532 F. 2d at 1109, does another turnabout in footnote 12 of its opinion, = 


id. at 1111, and is comforted because the Ianelli majority supposedly re- 


BO Sy 
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fuses to accept this theory. Thus the Jeffers court comes full circle and 


meets itself going both ways, utilizing the ploy of ambiguous and incon- 


sistent footnotes to march in two directions at the sare time. 


it is immaterial, for purpose of criticizing the Jeffers court's 
reliance on Ianelli, whether the Ianelli majority opinion, Footnote 17, 
was right or wrong in holding that conspiracy is not an element of a Sec. 
1955 offense. The Jeffers court cannot logically rely on the Ianelli 
result without accepting its rationale. 

The Jeffers court attempts to extend the concept of Wharton's Rule 
of legislative intent beyond the facts and rationale of Ianelli, which was os 
a very close case to begin with. The result overextends the holding of : 
Ianelli beyond its perimeter and severely undercuts the double jeopardy 
protection afforded by the FifthAmendment as fashioned by the Gavieres- 


Blockburger line of cases and their progeny. 


Jeffers is Factually Distinguishable 


Garland Jeffers is at least partially to blame for his predicament, 
as he insisted on separate trials and was tried on the lesser included of- 


fense first. The Seventh Circuit could have justified Jeffers' second trial, : 


conviction and sentence on the narrow ground that Jeffers should not be 4 
permitted to maneuver himself into a trial on the lesser offense first and» 
by that strategem forever avoid punishment for the greater. By contrast, 
appellant Sperling was convicted at a single trial on both the greater and 
lesser offenses. If Jeffers hai prevailed, he would have gotten off with 


a fifteen year sentence. If Sperling prevails he will still be saddled 
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with a sentence of life without parole. 
Assuming arguendo that Jeffers legally could and should have been tried 
for engaging in a Sec. 848 enterpris= following conviction and sentencing on 
the 846 conspiracy, it was nevertheless impermissible to pyramid his sentences. 


Prince v. United States, Suprae This type of sentencing problem is analagous 


to one that was discussed and a solution suggested in The Yale Law Journal, 


Comment: "Twice in Jeopardy", (1965) Vol. 75:262, at page 291, note 132: 


"A comparable problem arises where the defendant 
has been tried for an offense such as assault, but sub- 
sequent events alter the nature of the offense : i-@e, 
the victim dies of injuries inflicted during the assault. 
A subsequent trial for manslaughter should not be per= 
mitted unless the trial for assault resulted in a con- 
viction. If the defendant is then convicted of man= 
Slaughter the unserved segment of his sentence for as- 
Sault should be credited toward his sentence for man- 
Slaughter." 


Sperling assumes arguendo that neither Wharton's Rule nor the double 
jeopardy clause of the Fifth Amendment prohibits prosecution at the same or 
separate trials for related violations of Sec. 846 and 848. He contends only 
that the double jeopardy clause prohibits cumlative punishment where the Sec. 
646 conspiracy is shown by the indictment, evidence and charge to the jury to 
be a necessary element and lesser included offense of the Sec. 8L6 enterprise, 
as in the instant case. Judge Pollack could and should have instructed Sper- 
iing's jury to consider the Sec. 88 count first, and not to return a verdict 
on the conspiracy count if they found Sperling guilty of the larger Sec. 848 
violation. Wright v. United States, 519 7. 2d 13 (6th Gir. 1975). See also 
Inited States ve Maxey, 498 F. 2d is7h, 475 (2nd Cir. 197) where this Court 
noted with approval, in a similar situation regarding a bank robbery prosecu- 
tion: "The jury found Maxey guilty of armed bank robbery 

in violation of 16 U.S.C. 2113(d) and of conspiracy. It 
thus became unnecessary to pass upon a lesser charge 
(18 U.S.C. Sec. 2113(a) ) in a separate count of the in- 


dictment, in accordance with the instructions of the 
trial judge." 
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Not having done that, the proper remedy at this point is to vacate the con= 
Spiracy conviction and sentence, under rationale of Wright and Maxey, supra, 


and Prince v. United States, supra, which waz recently cited with approval by 


the Supreme Court in a comparable case involving impermissibly pyramided sen- 
tences in a bank rotbery case, United States v. Gaddis, 7 L. Ed 2d 222, decided 
March 3, 1976. 


The Double Jeopardy Issue Respecting Qumlative 


Sentences for Related Violations of Sec. 86 and 
848 Is an Open Question in this Circuit 

Aside from the Seventh Circuit's Jeffers decision, supra, which is pat- 
ently erroneous, distinguishable on its facts, and unnecessarily broad in its 
sweep, no appellate court has specifically passed on the double jeopardy issue 
as to whether cumlative sentences may be imposed for related violations of 
Sections 846 and 848. 

Judge Pollack and government counsel in the court below cited four Second 
Circuit cases which seem at first blush to say that Section 86 and 848 vio- 
lations may be cumlatively punished; however, it is clear upon closer examina- 
tion that the double jeopardy issue was either not raised, or the case was dis- 
posed of on other grounds, in each of the cases cited: 

In United States v. Manfredi, 468 F. 24 588 (2d Cir. 1973), cert. denied 
417 U.S. 936 (1974), co-appellant LaCosa received a sentence of 30 years plus 
a fine for violation of Sec. 848, and 15 years for violation of Sec. 846. Id. 
at 591, note 2. The only issues LaCosa raised on appeal were sufficiency of 
the evidence, reception of wiretap evidence, and whether Sec. 848 was void for 
vagueness. This Court did not address the double jeopardy issue, as it was not 


raised. 


In United States v. Sisca, 503 F. 2d 1337 (2a Gir.), cert. denied 419 U.S. 


1008 (1974), co-appellant Abraham received a life sentence for violation of 
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Sec. 848 and 15 years for violation of 86. The only issuesraised on appeal 
were sufficiency of evidence, and whether Sec. 88 was void for vagueness. 

In United States ve Sperling, 506 F. 2d 1323 (2d Cir. 197k), cert. 
denied 420 U.S. 962 (1975), Sperling received a life sentence plus a fine for 
violation of Sec. 848 and 30 years plus a fine for violation of Sec. 86. The 
double jeopardy issue was not raised on the original direct appeal, and is now 
being raised in this Court for the first time. 

In United States ve Papa, No. 75-1208 (2d Cir., April 2, 1976), Papa 
received a sentence for violation of Sec. 86 in the Southern District, On 
appeal Papa contended that the Southern District conspiracy constituted a neces- 
sary element of a Sec. 848 offense in the Zastern District which theretofore 
had been dismissed pursuant to a plea bargain, hence, Papa argued, prior jeo- 
pardy barred the Southern District conspiracy prosecution. This Court held 
that: "To the extent appellant's Section 88 claim is predicated upon equating 
the conspiracies charged in the Southern and Zastern indictments, our finding 
that te conspiracies were entirely independent violations of 21] U.S.¢. 846 
is dispcsitive." Slip Opinion at 2991-2992. This Court then went on to 
State, obiter dicta, that this Court had "recognized" in the Manfredi, Sisca, 
and Sperling cases, Supra, that prosecution under Sec. 848 is distinct and 
separate from a prosecution for the conspiracy and substantive offenses that 
may constitute some of the evidence offered on a Sec. 88 count. id., slip 
opinion at 2992. This gratuitous dictum was not only unnecessary to a dispo- 
sition of Papa's contentions, but also was based on mere awarness of the 
existence of cumlative sentences in cases where the double jeopardy issue was 
neither raised, considered, or decided. It therefore appears that the double 
jeopardy issue as to cumulative punishment for related Sec. 846 and 88 offen- 
ses has never been squarely presented to, or decided by, this Court heretofore. 


It is also clear that the Supreme Court has not had occasion to pass on the 


issue here raised. 
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Re: The "Third Party Exception" to Wharton's Rule 


The fact that the 646 conspiracy involved more persons than the 648 
enterprise required does not affect the double punishment as to Sperling as an 
individual defendant. Judge Pollack erroneously held in his memorandum opinion 
that the 846 conspiracy was not a lesser included offense within the 88 enter- 
prise (contrary t> the Seventh Circuit's holding in Jeffers, supra), and Judge 
Pollack's rationale for this holding was that the 846 conspiracy involved "a 
larger number of participants" than the 848 enterprise required (App. 114-15). 
Judge Pollack made a similar ruling in disposing of a pre-trial motion by 
Sperling's counsel to dismiss the indictment on ground it violated Wharton's 
Rule. See Sperling's Appendix on the original direct appeal, pp. 45, 49, Case 
No. 73-2363. 

Judge Pollack, like the Jeffers court, has confused Wharton's Rule with 
the constitutional issue of double punishment. Assuming arguendo that Whar- 


ton's Rule did not require dismissal of the indictment, the double jeopardy 


Clause of the Fifth Amendment nevertheless prohibits cumlative punishment 


for the two offenses. The ‘ssue here concerns Sperling alone, and his guilt 
as an imividual. It is immaterial in this context whether one or one thousand 
other persons were charged in Count 1, as Sperling was guilty under that count 
if he conspired with any one of them. This is particularly true in view of 
Judge Pollack's charge to the jury that the scope of each defendant's agree- 
ment must be determined individually (R. 129); each defendant is entitled 

to individual consideration, including evidence of his status of partner or 
supervisor (Re 4132); and it is immaterial that the parties are not always 

the same (R.4133-13)). Sperling's unlawful agreement was single and the same, 
regardless of the coming and going, or the number, of other conspirators. 


Indeed, during a pre-trial hearing Judge Pollack recognized this fact when he 
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indicated that the adding of two conspirators to Count 1 would not affect 
Sperling individually, one way or the other (R. 17). 

The question here is not whether Congress intended to reach lower eche- 
lon conspirators, or a greater number of conspirators, in a Sec. 86 conspir- 
acy aS compared to the number that could be reached in an 848 enterprise. 

The individual guilt or punishment of the other 86 conspirators does not 


affect the double punishment issue as to Sperling in his own individual capa- 


city. It is immaterial that different groups were “charged" in Counts 1 md 


2, in view of Judge Pollack's statement to the jury that as to Sperling, 
the government relied on the same six co-conspirators for convictions on 
both Count 1 and Count 2. (R. iil, 4153). 

In holding that the Count 1 conspiracy and the Count 2 enterprise are 
not coterminous as to the respective groups involved, and in denying relief 
to Sperling on that ground, Judge Pollade misconstrued and misapplied this 
Court's decision in United States v. Bommarito, 52) F. 2d 140 (2d Cir. 1975), 
where this Court held that Wharton's Rule did not bar separate convictions 
for violating Sec. 81 of the Act and for conspiring to do so. (App. 11-135 ). 
This Court's holding was predicated on the so-called "third party exception" 
to Wharton's Rule. This Court did not address the double jeopardy issue of 
cumulative punishment, as contrasted to the Wharton's Rule issue of cumlative 
convictions. 

Bommarito is distinguishable for the additional reason that the sub- 
stantive statute involved there was Sec. 81 of the Act, rather than 818. 

Sec. 81 prohibits distributing, or possessing with intent to distribute, 
narcotics; which offense, as this Court pointed out, "patently requires only 
one person for its commission." Id. at 145. This Court in bommarito relied 
on the rationale of Ianelli v. United States, supra, which as heretofore 
demonstrated was a Wharton's Rule case and did not address the issue of 


cumulative punishment. 


At any rate, the proposition that a Sec. 846 conspiracy is a lesser 
included offense of a Sec. 88 enterprise does not turn exclusively on whether 
the personnel and the corcerted action of the two offenses are coterminous, 
or whether the fact they are not coterminous (if indeed they are not) is signi- 
ficant or controlling. Aside from the issue of concerted action per se, a 
Sec. 846 conspiracy is an element and lesser included offense of a related &ho 
enterprise for the additional reason that the dragnet language of Sec. 816, 
as has already been demonstrated, includes and subsumes every possible felony 
violation of the subchapter in which both Sec. 846 and 6848 appear. Therefore 
_the Count 1 conspiracy was a lesser included offense of the Count 2 enternrise 
simply because it was a felony violation cf the same subchapter in which Sec. 

necessarily 
848 appears, and not/because because both counts involved concerted action. 

Even the Jeffers court recognized and svecifically held that a Sec. 
846 conspiracy was a lesser included offense of a related 848 enterprise, 
532 F. 2d at 1106-1108, as it was obliged to do in view of the fact that 
Jeffers' trial judge had correctly charged Jeffers' jury at the Sec. 848 
enterprise trial, as follows: 

"Count's Instruction No. 31. The violation 
which the Government mist prove as the first ele- 
ment of its case aga’nst the defendmt, as an 
alternative to a violation of 21 U.S.C. 81(a)(1), 
may be a violation of Title 21 of the United 
States Code, Section 86 .. ." 

(The foregoing instruction appears at page 96 of the government's 
appendix in the Jeffers case, Noe 75-1422, Seventh Circuit). 

Judge Pollack also misconstrued and misapplied ani relied on this 
Court's decision in United States v. Becker, 461 F. 2d 230, 234 (2d Cir. 1972) 
which was another Wharton's Rule case. Like Ianelli, supra, Becker involved 


a Sec. 371 conspiracy and a Sec. 1955 gambling offense. Becker is not appli- 


cable to the instant case for the same reasons Bommarito and Janelli are in- 


applicable, being a Wharton's Ru’e case rather than double jeopardy. 


Pont 3 
COUNT ONE MUST BE CONSTRUED AS DRAWN UNDER THE 
GENERAL CONSPIRACY STATUTE (18 U.S.C. 371) 
WITH FIVE YEAR MAXIMUM PENALTY 

Assuming arguendo that Count 1 did not merge with Count 2, then Count 
1, to be valid, must be construed as charging a single conspiracy under the 
general conspiracy statute (18 U.S.C. 371), as this is the only applicable 
donspiracy statute that was in effect throughout the entire time span of te 
conspiracy as initiaily charged in Count 1, from January 1, 1971 to May ll, 
1973. The maximum penalty that may be imposed under 18 U.S.C. 371 is five 
years imprisonment and a $10,000.00. If Count 1 is not so construed, then 
it was fatally defective for dvplicity (as will be shown more fully herein- 
after), as being bifurcated into two time segments, end charging two serar- 
ate conspiracies, under two mutually exclusive narcotics conspiracy statutes, 
both of which +. ‘e cited in Count 1, as initially drawn, to-wit, 26 U.S.C. 
7237(b) and 21 U.S.C. 846. 

The Court correctly charged the jury that the conspiracy statute ap- 
plicable to Count 1 was 18 U.S.C. 371. TheCourt said: 

"Now let us turn to the indictment and then to 
the statutes involved in the indictment. Count 1 charg- 
es conspiracy to violate certain federal laws .. . 

The conspiracy statute, Section 371,7Title 18, of the 
United States Code, provides, in pertinent part, as 
follows: 

"!Tf two or more persons conspire .. . to com- 
mit any offense against the United States .. . and 
one or more of such persons does any act to efiedt the 
object of the conspiracy, each shall be guilty of a 
crime.'" (R. 4120-121). 

The Court further charged that proof of an overt act was required 
(R. 4135-4138). Count 1 listed nine overt acts and eight more were listed 
in the bill of particulars. This served to cement the application of 18 


U.S.C. 371 rather than 21 U.S.C. 846, as an overt act is required for the 


former, but not the latter. United States v. Bermudez, 526 I. 2d &9 
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(2d Cir. 1975); United States v. Gardner, D.C.Cal. 192, 202 F. Supp. 2563 


Leyvas v. United States,C.A. Cal. 1967, 371 F. 2d 71h. 
The Court's charge was a judicial election to construe Count 1, and 

to submit it to the jury, as being drawn under the general conspiracy stat- 
ute. The government's silence and failure to object to the 371 charge con- 
stituted a prosecutorial election to proceed under Sec.371. There is ample 
authority for this type of election, especially where an election is neces- 
sary to prevent or cure duplicity. Conduct chargeable under a specific stat- 
ute may also be charged and punished under a general statute. United States 
v. Haim, D.C.N.Y. 1963, 215 F.Supp. 922. "It is wholly immaterial what stat- 
ute was in the mind of the District Attorney when he drew the indictment, if 
the charges made are embraced by some statute in force." Williams v. United 
States, 166 U.S. 382, 389 (1897). The statute on which an indictment is 
founded must be determined from facts charged therein, and the facts as 
nleaded may bring Offense charged within one statute, although another stat- 
McKenney, D.C.N.Z. 


ute is referred to in the indictment. United States v. 


1959, 181 ¥. Supp. 142, aff'd 261 F. 2d 908, cert. den. 366 U.S. 960, re- 
hear. den. 368 U.S.871. 

As will be shown hereinafter the election by the Court and the gov- 
ernment to submit the case to the jury as a 371 conspiracy is the only thing 
that saved Count 1 from being fatally defective for duplicity. Having thus 
secured a valid conviction under the theory of a 371 conspiracy, the doc- 
trine of judicial estoppel precludes the Court amd the government from in- 
voking a different cons)iracy statute for sole purpose of imposing a harsher 
sentence. “Under the doctrine of judicial estoppel a party and his privies 
who hawe knowingly and deliberately assumed a particular position are es- 
topped from assuming an inconsistent position to the prejudice of the ad- 
verse party. This rule ordinarily applies to inconsistent positions assumed 


in the course of the same judicial proceedings or in subsequent proceedings 
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involving identical parties and questions." 


(10 Cir. 1975) . See also C.J.S. Estoppel, Sections 117, 118 and 119. 
/ é é Z | 


Defense counsel, followin; the government's closin 


ie time span and sentencing problems of Count 1 (R. 4090 et seq). Judge 


s 


a 


Tollack, without notice then or thereafter to defense counsel, already had 


; 


made a mental election and decision to charge on Section.371 as the prorer 


way to cure the problem. This is shown quite clearly by Judge Pollack's 
reply to defense counsel concerning the sentencing orohl "You see, you 


are presupposing, again, what I will charge as to the law and entrenching 
on my province. This case has not gone to the jury, and i think the assump- 
tions that underlie your inquiries can only raise svectors that may not at 


| : 


all exist in actuality." (R. 1093). ge Follack thereafter laid those 
4 


"specters" to rest by correctly charging the jury on Se:. 371. This charge 
cannot light be put aside at time of sentencing. 


Unless Count 1 is construed as a 371 conspiracy it is fatally defect- 
ive for duplicity, as attempting to charge, in a single count, two distinct 
conspiracies. Count 1 recites that "part" of the conspiracy ch-rged therein 
was in violation of 26 U.S.C. 7237(b), which was the "old" narcotics con- 
Spiracy statute, repealed May 1, 1971, and that a "further part" of the 
conspiracy was in violation of 21 J.S.C. 846, which is the "new" narcotics 
conspiracy statute, effective May 1, 1971. These two special narcotics con- 
spiracy statutes are mutually exclusive. The old one terminated, time-wise, 
when the new one commenced. Furthermore, the two statutes have different and 
mutually excluzive objects in that the object of the old statute was to vio- 
late old law substantive offenses proscribed by 26 U.S.C. 705(a) which was 
repealed May 1, 1971, while the object of the new conspiracy statute was to 
violate the new substantive statute, 21 U.S.C. 841, which only Lecame ef- 
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fective May 1, 1971. It is obvious that Sperling could not conspire under 


34. 


, the old conspiracy statute to violate substantive laws not yet in existence, 
and vice versa. The two statutes are mutually exclusive for the additional 
reason that they have different penalties. 


"The vice of duplicity is that there is no way 
in which the jury can convict of one offense and ac- 
quit on another offense contained in the same count. 
A general verdict of guilty will not reveal whether 
the jury found the defendant guilty of one crime and 
not guilty of the others, or guilty of all. It is 
conceivable that this could prejudice defendant in 
sentencing, in obtaining appellate review, and in 
protecting himself against double jeopardy." 

Wri iF lederal tractice anu Procedure, Criminal, 
Sec. 142, citing United Stais v. Shackelford, 
D.C.N.Y. 1957, 180 F. Supp. 057, 59-060; United 
States v. Martinez-Gonzales, D.C.Cal. 1950, 59 F. 
Sup}. 62, Ole 


Separate conspiracies cannot be charged in one count. United States 


v. Boyle, D.C.D.C. 1972, 338 F. Supp. 1028,1035; See, also, Kotteakos ve 


United States, 328 U.S. 756 (1916). 

Prejudice to Sperling may be avoided only by sentencing under the 
least severe conspiracy statute that is applicable, to-wit, Sec. 371. 

In Inited States v. Shackelford, supra, D.C.N.¥. 1957, 160 F. Supp. 
857 (1957), the court held that where an indictment charged a defendant 
with conspiring to viol-*~ a special narcotics conspiracy statute as well 
as the general conspi acy statute, and the conspiratorial crimes involved 
different punishments, the duplicity was more than technical, and the de- 
fendant must be sentenced under the least severe of the two statutes. The 
Court further held that the defendant's failure to object to the indictment 
on this ground prior to trial was not a waiver of the rizht to object after 
verdict to duplicitous indictment. 

In Snith v. District of Columbia, D.C. Cir. 1967, 387 F. 2d 233, an 
information was drawn under two statutes, both of which prohibited the crim- 
inal conduct in question, however the gefendants did not know with certain- 


ty which statute the government was proceeding under. The Court ofAppeals 


reversed the judgment of conviction, holding that the appellants were } 
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entitled to know the poscible penalty threatened. 36/ F. 2d at p. 237. 
In Brown et al v. United States, 299 F. 2d 438 (D.C.Cir. 142), cert. 


der. sub nom.Thornton v. Univ-u States, 370 U.S. 946, the Court was con- 


n+ - 


fronted with a sentencing problem in a narcotics conspiracy case. Four cone 
spiracy statutes were involved, including Sec. 371, and all had different 
penalties. The jury did not return a special verdict, and its general ver- 
dict did not say whether the defendants conspired to violate one of more of 
the three severe-penalty conspiracy statutes, or the less severe Sec. 371. 
he Court of Appeals in an opinion by then Circuit Judge burger, now Chief 
Justice, gave the government the option of letting the defendants be re- 
sentenced under Sec. 371 to not more vhan five years imprisonment, or award- 
them a new trial, citing Shackelford, supra. 

In United States v. Amato et al, S.D.N.Y. 1973, 367 F. Supp. 547, 
one count of the indictment alleged a conspiracy under both the general con- 
spiracy statute and another conspiracy statute proscribing certain conduct 
incident to racketeering. The Court held that ir the conspiracy count was 
submitted to the jury under those conditions, "the court will be required 
to impose a sentence under the statute providing the least severe punish- 
ment,” citing Brown, supra. Amato is perticularly applicable to the instant 
case, as it speaks of the theory under which the case was "submitted to the 
jury," which theory, in the instant case, was Sec. 371, specifically. 
(R. 4120-4121). 

The ambiguity in the above-cited cases arose from conspiracy stat- 
utes involving different penalties being cited in the indictment itself. 
The ambiguity in the instant case arises from the charge to the jury on 
Sec. 371 and the fact that the conspi-acy actually proved violated both 


‘ 


Sec. 371 amd 21 .S.C. 86, as well as 26 U.S.C. 7227(b). It is true that 
, 


18 U.S.C. 371 was not cited in the indictment itself, however this is not 


significant in view of the Court's charge and the rule stated ante, page 


354 


32, that it is "wholly immaterial" what statute was in the district attorn- 


ey's mind when he drew the indictment, and that the substance of a pleading 

and not its nomenclature is controlling. Here, Count 1 was specifically 

and purposely "submitted to the jury" as being drawn under Sec. 371, which 
ae is more controlling, and of greater significance, than the mere citation 


of 21 U.S.C. 846 *acked onto the end of Count 1 by the district attorney. 


The Government's Spur’ous "Concession" 
The government may attempt to argue that the Court's charge on 


D> 


Sec. 371 is not binding for sentencing purposes, and that the apparent or 
potential duplicity in Count 1 was cured by the government's "concession" 
that there was no proof of pre-May 1, 1971 conspiracy. The record shows 
that just before the Court charged the jury,,overnment counsel belatedly 
and without prior notice or discussion filed t. > following unilateral "“con- 
cession" as Court's Exhibit 1)5: 


"The Guvt. concedes, for the purposes of charge 
A of the Court, and sentencing. in this trial, that 
the proof with respect to the defendants new on trial 
and charged in Count 1, shows no act by any such de- 
fendant prior to May 1, 1971. Accordingly, no 'old' 
law charge need be given, and sentencing under the 
2 new law will be appropriate." (Court's Exhibit 15, 
filed at 1:30 pm. 7/11/73; R. 4099). 


8 The foregoing concession was communicated to the jury when the Court 


charged: 

* "The government concedes that no act by any de= 
fendant on trial was earlier than May 1, 1971, and 
for purposes of your consideration of the evidence 
that may be considerea as tx earliest day of the 
existence of the conspiracy that is al” »zged." 

(R. 423). 


The government's so-called concession was wholly spurious in that it 
purported te concede the non-existence of pre-May 1, 1971 conspiracy proof, 


° although such proof had been elicited to the jury in overwhelming nreju- 


dicial abundance and was never stricken. The  wernment purposely had elic- 


ited such proof at the trial, much of it over defense objection, had relied 
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on such proof in argument to the jury, and even continued to cite such proof 
or. the original direct appeal. The government's proof of pre-May 1, 1971 con- 


apiratorial associations, meetings, conversations and conduct included, inter 


alia, the testimony of government witnesses Lipsky (R. 881-886), Finkelstein 


(R. 272-2728, 2778, 2782-2783), Lore (R. 3133, 3150-3151), Juan Serrano 
(R. 3324-3326, 3339, 3358) and Susan Weyl (RF. 122-1415). Government coun- 
sel (Mr. Velie) in closing argument to the jury did not suggest or cencede 
that the government's proof did not apply to the entire time span of Count 
1, or that such evidence should be stricken ard ignored, but merely told the 
jury that the Count 1 conspiracy was "described in the government's proof" 
R Mr. Velie specifically commented on Sperling's 1971 tax return 
. Mr. /elie designedly waited until the final arguments were con- 
cluded, including his own, to file his short and cleverly worded “conces- 
sion" which the jury did not see. The jury “as advised of the concession 
in one brief sentence that was buried in the Court's lengthy charge (R. 
4123). The jury was never instructed to disregard the pre-lay 1, 1971 proof, 
and this proof was never categorically stricken from the record. 

The pre-May 1, 1971 proof introduced to the jury is summarized in 
the separate appendix to this brief, pp. 5 Even on the original 
Airect appeal to this Court the goveiuient continued to cite and rely on 


+1, 1971 proof. See government's brief,Case No. 73-7363, py. 
~ 3 i) 3 


ret 


7, 8, 15, 20, 4S, 50 (footnote), 51, 89, 96, 97. The manner in which the 
-overnment utiliz’ 7 and relied on this proof is shewn in the apgdix hereto, 
pp. App. 57-61. 

Testimony that is ambiguous as to precise dates is found throughout 
the record. Government witnesses testified as to conspiratorial conduct 


that occurred "ih 1971", or in the “Spring of 1971", without saying whether 


the event was pre- or post-May i, 1971. See Lips.y's testimony at R. 909, 
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958, 1097: Berger at R. 3090, and Sperling's cross-examination about his 
association with the "Frenchman" without giving dates (R. 2937-2939). The 
record is replete with other testimony that is ambiguous as to dates. ‘e- 
fense counsel, not being privy to the game plan of government counsel to 
withdraw pre-May lst proof from the jury at the eleventh hour. did not in- 
sist on precise dates, thus leaving the jury free to speculate as to whether 
the evidence was pre- or post-May ist. 

The government's so-called concession, being both spurious and un- 
timely, did not gain validity merely by the Court's communicating it to 
jury. The Court's one-sentence charge on the concession (i. 4099) did not 


erase from the jury's miud the pre-May lst proof. Other parts of the Court's 
charge attenuated and contradicted the one brief reference to the so-called 
concession. For instance, the Court charged that the governme:. was "not re- 
quired to pove that the conspiracy began on a specific day or dnded on a 
specific day" (R. 4123), and that all the conspirators need not have parti- 
cipated in the conspiracy at its inception, but that in order 4s be guilty, 
one who "comes in later" may become a member of the conspiracy and is legal- 
ly responsible for all acts by other members "before and afterwards." (R. 
1,132). This is no doubt a correct general instruction of the conspiracy law, 
but under the peculiar circwistances of 
conspiracy, as initially charged by the grand jury, straddled 
tain date of May 1, 1971, more than one sentence in the Court's charge 
required to effectively withdraw from the jury's mind the voluminous 
May lst evidence. 

The Court not only failed to categorically charge the jury to disre- 


gard the pre-lMay lst proof but pointedly called their attention to such 


evidence relating to huge narcotics transactions occurring over a ", .~iod 


of three years", which necessarily would have gone back in time prior te 


May 1, 1971 (R. 4167). 
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There is authority fa the proposition that where a count of an in- 
dictment charges two seperate ozfenses, the government may elect upon which 
charce it wili rely, and the defendant is not harmed if the proof is Simited 
to only one of the charges in the duplicitous count. This rule does not ap- 
ply in the instant case, as there was abundant proof of the pre-iay lst 
conspiracy, the jury heare such proof, and such proof was not effectively 


Withdrawn by the Court from their consideration in categorical terms. 


Amendment of Indictment 
f this Court nevertheless holds that allegations and proof of the 
pre-May lst conspiracy were effectively withdrawn by the Court's instructions 


and by amendment of the indictment, then, and in that event, all of Count 1 


= 
® 
m™ 


fatally infected by such impermissible amendment. Judge Follack, in 


o~ 
addition to orally instructing the jury that May 1, 1971 "may be considered 
as the earliest day of the existence of the conspirac (R. 4123) also 


physically amended the fact of the indictment. Immediately after the jury 


retired to deliberate, the Court s.id to government counsel: 


"THE COURT: Now if the indictment is sent for, 

what I would like to do is line out or Kerox out any 
reterence to the so-called old law which I excluded 
by the charge. Can you arrange to Xerox that page 

ith & cover on that and... if it is cali for, 

we will have it ready ? this is not the original but 

s good for Xeroxing purposes . . . Put an S with 
ash and write the name Seymour above the line 
~ « o® (R. 4238-1239). 


overnment counsel at the Court's direction thereupon performed maj- 
or surgery on the indictment, excising approximately one-half of the charg- 
ing part of Count 1 which was considered by the Court to be malignant, and 
changing the beginning date of the conspiracy from January 1, 1971 to May l, 
1971. The date change and deletions are indicated by red type and red line 


in the following reproduction of Count ls 


Count one 
May 

From on or about the lst day of damuary, 1971 and continuously there- 
after up to and including the date of the filing of this indictment, io the 
Southern District of New York, HERBERT SPERLING, BEN MALLAN.. . and others 
to the Grand Jury known and unknown, unlawfully, wilfvlly, intentionally and 
knowingly combined, conspired, confederatedand agreed together and with each 
other to violate Seetions-705{a}-and-7237(b}-ef-Fithe-26, -Unt ted-States 
Codes-and S41(a)(1) and 841(b)(1){A) of Title 21, United States Code. 

2--I¢-was-part-of-said-conspiracy-that-the-said-defendante-and-co- 
eons pivaters-unlawSully,-wiliully,-intentionaiiy-and-knowingly-would-sell, 
parter,-exshange-and-give-away-naveotie-drugs,-+he-exast-amowns-aad-nature 
thereof beine-to-the-cpand-dury-unlnown,-net-in-pursuance-of-a-written-ovden 
of-the-persen-er-persens-te-whom-such-narcotic-drugs-were-sold,-bartered, 
exehanged-and-given-away-on-a-form-issued-in-blank-for-thas-purpese-by-she 
Secvetary-of-the-Treasury-or-his-delogate,-contrary-to-1aw,-in-violation-of 
Seetions-y70S4a)}-and-7237(0)}y-Tirde-26,-United- states -Code. 

3. It was further rart of said conspiracy that the said defendants 
and co-conspiraters unlawfully, wilfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I and II narcotic 
drug controlled substances the exact amount thereof being to the Grand Jury 
unknown, in violation of Sections 812, 841(a)(1) and Bui(bd)(1)(A) of Title 
21, United States Code. 

(Nine overt scts omitted). 


(Title 21, United States Code, Section 86) - 
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It is obvious that the changed and deleted portions of Count 1 re- 


Yated to matters of substance, hence did not come within any of the ex- 


ceptions which permit corrections of typographical errors, misnomer, 


LO. 
aliases, irrelevant surplusage, and other matters of form. 

The rule that the Court may, in certain instances, "narrow" a count 
of an indictment by withdrawing part of it from the jury's consideration ap- 
Plies only in cases wnere no evidence of the withdrawn portion was presented 
to the jury or, if offered, was ordered stricken, and the jury ostialte dis- 
regard it, and no prejudice is shown against the defendant. Furthermore, 
such "narrowing" of the charge may be effected, if at all, only by the 
Court's oral instruction, and may not be done by physically amending the 
face of the indictment. Ex parte Bain, 121 U.S. 1 (1887). Federal courts 
are without power to alter or amend indictments found by a grand jury. 
United States v. Krepper, 159 F. 2d 958 (3d Cir. 1946), cert. den. 330 U.S. 
82. Since an indictment is returned under oath by the grand jury, it can 
only be superseded by an indictment of equal solemity. Bigrow v. Hiatt, 
D.C.Pa. 1947, 70 F. Supp. 836, adhered to 0.C.Pa. 1947, 8) F. Supp. 20, 
aff'd 168 F. 2d 992 (3¢ Cir. 1948). An amendment is not proper if matter 
is "neither trivial, useless, nor innocuous." Stirone v. United States, 

361 U.S. 212, k L. Ed. 2d 252 (1960); see, also, Marsh v. United States, 
34 F. 2d 317, 320-322 (Sth Cir. 1965). 

Absent the pre-May 1, 1971 allegations in the charging part of Count 
1 the grand jury might not have found a true bill. In Ex parte Bain, supra, 
the Court reasoned that trial on an amended indictment is constitutionally 
repugnant because there is no way of knowing whether the grand jury would 
have returned the indictment, as amended, if they had been given the oppor- 
tunity. 

Amendment of indictment occurs when charsing terms of indictment are 
altered either literally or in effect by prosecutor or the Court after the 
grand jury has last passed upon them. Gaither v. United States, 13 F. 2d 
1061 (D.C. Cir. 19%9); United States v. Robinson, 75 F. 2d 376, 385 (D.C. 


Cir. 1973); United States v. Griffin, 463 F. 24 177, 178 (10th Cir. 1972). 
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If an amendment of indictment goes to an essential element of the 


crime, it is a substantial change and cannot be made except by resubmis- 


sion to the grand jury. United States v. Fischette, 50 F. 2d 34 (5th 


Cir. 1971) cert.den. 405 U.S. lw. 

"on-essential detail in an otherwise good indictment does not in- 
validate it, but,where gr.nd jury indicts under one statute, conviction 
may not be had under another by device of discarding essential averments 
as surplusage." Bratton v. United States, 73 ¥. 2d 795 (C.C.a. Okla. 
193k). To same effect: United 3‘ates v. Smith, 232 F.2d 570 (3rd Cir. 
1956), and United States v. Go.dwin,20 F. 237. 

It is immaterial whether the trial jury saw the physically amended 
indictment, as the Court may not materially change an indictment by its 
instruction to the jury. United States v. Alaimo, 297 F.2d 60 (3rd Cir. 
1961) cert. den. %9 U.S.817. 

In Edgerton v. United States, 143 F. 2d 697 (9th Cir. 1944), the 
change in question was not one of mere form, or the ignoring of an innocu- 
ous averment, but rather one affecting substance. The Court held that 
such changes cannot be made by an instruction of the judge to the jury 
any more than they can be made by the actual physical alteration of the 
indictment. So construed, Edgerton standsfor the same principles as 
enunciated by the Supreme Court in Stirone v. United States, supra, 

H%1 U.S. 212, 214, and Russ2il v. United States, %9 U.S. 749 (1962), 
namely, that the court may not by any means (..g., physical alteration, 
jury instruction, or bill of particulars) alter the material and essen- 
tial nature of an indictment. Edgerton prohibits thealteration of an 
INDICTMENT by instruction wherethe alteration affects the substantial 


rights of the defendant. 
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In Carney ve United States, 163 F. 2d 78 (9th Cir.) cert. den. 


332 U.S. 82 (1947) the court held that actual and physical striking out 
of words on the face of an indictment was impermissible. 

Sperling did not waive his right to be tried and sentenced on an 
indictment as returned by the grand jury. He did not consent to the amend- 
ment, which was a bilateral project of the Court and the prosecutor. He 
had no prior notice that the government was going to make a last minute 
so-called concession which would lead to amendment of the indictment. fFol- 
lowing the Court's charge on the government's concession, Sperling's coun- 
sel made a cimely objection, stating: "I think that the government failed 
to prove the allegations of the conspiracy count and has admitted in es- 
sence that the conspiracy is not the one that theycharged and that it only 
came into oxistence on May lst, not January lst, thereby being an amend~ 
ment to the indictment." (R. 195). Absence of waiver is further siow 
by Sperling's motion for new trial (paragraph 3 of motion) snd motion to 
arrest judgment, based on ground that Count 1 was defective. 

Judge Pollack stated in the instant proceeding that Sperling 's 
attorney "specifically assented to tle sentencing of the defendant pursuant 
to Sec. 846 when sentence was imposed on Count I." (App. 120). It is 
true that Sperling's counsel inquired as towhether the Court was proceed- 
ing under Sec. 846,but this inquiry did not amount to an "assent". At any 
rate, neither Sperling's counsel nor Sperling himself could confer juris- 
diction on the Court tosentence to a harsher sentence under the wrong 
statute. Either the Court had jurisdiction, or it did not have jurisdic- 
tion,to sentence under Sec. 6&6, and nothing Sperling's counsel did or 
failed to docould change that fact. 

As noted previously there is authority for the proposition that 
where # count of the indictment charges two separate offenses, the govern 


ment may elect upon which charge it will rely, Franklin v. United States, 
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330 F. 2d 205, 207 (D.C.Cir. 196k), and the defendant is not harmed if 
the proof is limited to only one of the charges in the duplicitous count, 


United States v. Gibson, 310 F. 2d 79,80-81 (2d Cir. 1962). However this 


rule is not applicable to the instant case because Count 1 as returned by 
the grand jury is not duplicitous if properly construed, as the Court did 
in submitting it to the jury as a 371 conspiracy; furthermore, the proof 
adduced to the jurywas not limited to the post-May 1, 1971 conspiracy, as 
shown ante, pages 354-37, and in the appendix, pp. App. 57-61. 

There is no rule and no precedent for amending a perfectly good 
and valid indictment after the evidence is ig, the closing arguments are 
made, and the jury has gone out to deliberate, for the sole purpose of 
ena.ling the Court to impose a harsher sentence than would be possible 
without the amendment. The government properly proved a single conspiracy 
under Sec. 371 which was in effect during theentire time span of Count 1 
as the grand jury returned it. It was proper to prove both pre-and post- 
May lst conspiratorial conduct under Sec. 371, as a single Conspiracy may 
have multiple objects,agsuming the conspiracy statute is in existence 
throughout the overall conspiracy. Countl was duplicitous only if im- 
properly construed as drawn under the twosspecial narcotics statutes, 
neither of which covered the entire time span of Count 1 as originally 
drawn. If Count 1 was treated as a Sec. 371 conspiracy this problemdid 


not exist, and there was no duplicity, hence no need for amendment. 


Prejudice to Sperling 


As already stated, amendment of the indictment enabled the Court 
to treat Count 1, for sentencing purposes, as a Sec. 86 conspiracy per- 
mitting a sentence of 30 years imprisonment and $50,000.00 fine, which 
the Court imposed; whereas, if the indictment had not been amended, the 


Court would have been obliged to impose sentence under penalty provision 
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of Sec.371, with maximm of five years imprisonment and $10,000.00 fine. 
Sperling was also prejudiced ani denied due process by the timing 
of the government's so-called concession, which led to amendment of the 
indictment, and resulted in trial by trickery. In retrospect it is crys- 
tal clear that the government knowingly and deliberately put the pre-May 
1st conspiracy allegations in Count 1 for tactical advantage for purpose 
of getting pre-May lst proof before the jury, intending all along to get 
as much benefit as possible from the pre-May lst proof, then to "concede" 
with tongue in cheek at the last minute that there was no pre-May lst 
conspiracy, after all. The problem of the May 1, 1971 time curtain which 
separated the old and new narcotics conspiracy statutes was called to 
the government's attention in a pre-trial motion filed by Sperling's coun- 


sel to dismiss the indictment and/or to sever Couw.t 1. (R. 2,7, 10-11, 


13). Nevertheless the government, after the motion was filed and partially 


argued, obtained a superseding indictment, on which Sperling was tried, 
without correcting the time span problem of Count 1. Government counsel ')) 
closing argument to the jury shows that he was well awar@ of the Count 1 
time span problem, and intended all along not to let the jury see Count 1 
of the indictment, at least not in its unexpurgated form. Mr. Velie was 
perfectly willing for the jury to see the substantive counts of the in- 
dictment but not Count 1. This is shown by his closing argument, and 
prior to his so-called concession and amendment of the indictment, when 
he told the jury: 

", . . I understand that a copy of the 
indictment will be sent in te you so you can 
actually read what is charged in the sub- 
stantive counts. . . If you wishto have the 
substantive counts to consider the indict- 


ment is available to you and you may ask for 
it. The first count charges conspiracy al- 


leged here and described in the government's 


i 79-W08). 
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Obviously, Mr. Velie had something in mind about Count 1 and about amend- 
ing the indictment that was not yet known to defense counsel. 

Evenafter Mr. Velie finished his argument and defense counsel 
pointedly asked what the government contended respecting the May lst time 
curtain and related sentencing problem, Mr. Velie still pretended he did 
not know what position the government would take, and gave no warning of 
the so-called concession he planned to surprise defense counsel with and 
catch them off guard about seconds before the Court commenced its 
charge to the jury (R. 090 et seq). It appears that Judge Pollack mat 
have had some kind of bilateral agreement or understanding with government 
counsel and the "game plan,” as Judge Pollack pretermitted the discus- 
sion of the sentencing problem with an ad:onishment to defense counsel, 
as mentioned previously in this brief, stating: "You see, you are presup- 
pos , again,what I will charge as to the Taw and entrenching on my 
province. This case has not gone to the jury, and I think that the assump- 
tions that underlie your inquiries can only raise specters that may not 
at all exist.in actuality." (R. 4093). "ge will go to lunch now. (R. 

4094). 

Right after lunch and immed’ ately before the Court charged the 
jury government counsel filed the so-called concession, taking all defense 
counsel by surprise and depriving them of an opportumity to re-think the 
defense strategy. The Court's Sec. 371 charge likewise was a complete 
surprise to all defense counsel. Had they known prior to oral argument 
of the anticipated so-called concession and the anticipated Sec. 371 
charge, they could have tailored their argu nt to the jury, and their 


requests for instruction to the jury, uccoraingly. They could have demand- || 


nH 
Te 


ed a stipuiation that sentence would be pursuant to Sec.371, had they 


known of the anticipated charge which was to be based on the "concession." 3 
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They could have argued tothe jurythe Government's admitted failure to 
prove what it had alleged in Count 1. They could have moved to strike all 
the evidence of the pre-May lst part of the conspiracy. They could have 
moved for a mistrial because of the admission of such evidence on the 
ground that it could not be erasedfrom the jury's mind by simple instruc- 
tion or by the ambiguous instruction that was actually given . 

The late, untimely, and prejudicial amendment of the indictment and 
withdrawal of old law allegations and proof from the case (or attempted 
withdrawal) enabled the Court to use the old law allegations in Count 1 
as basis for denyinr Sperling's attorney's pre-trial mtion to dismiss 
Count 1. Mr. LaPorte on May 25, 1973, had moved to digmiss Count 1 on 


the ground that "a group conspiracy as charged in Count wme is a logical 


and necessary prerequisite to commission of the substantive offense charged 
’ 


in Count Two." The Court denied the mtion primarily on the ground that 
the time spans of Countl and 2 were not "coterminous." If the government 
had mede its "cop-sssion" at that time, the Court would have had less basis 
fordenying the pretrial mtion to dismiss Count l. This is another example 
of how Sperling was prejudicedby the Government 's timing of its so-called 
concession, the resultant charge of the Court, and later physical amendment 
of the indictment. 

By delaying its concession until all the evidence was in, both pre- 
and post-May lst, the government cleverly prevented defense counsel from 
interposing timely objections to testimony of pre-Maylst conspiratorial 
conduct, especially hearsay declarations occurring prior to May 1, 1971, 
as defense counsel was lulled and deceived into believing that Count 1 
would be submitted to the jury as charging both a pre- and post-May lst 
conspiracy. For the same reason defense cc.:nseldid not demand specificity 


from numerous government witnesses as todates, believing that since the 
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conspiracy charged in Count 1 straddled the Ms lst dividing line, it was 
immaterial whether events and hearsay declarations testified to by Govern- 
ment witnesses as occurring “in 1971" or in the "Spring of 1971" were pin- 


pointed as pre- or post~- May lst. The rule is well established that hear- 


say declarations of a co-conspiratorto be admissible against another co- 


conspirator mst occur "during the eristence of the conspiracy." Wharton's 
Criminal Evidence, Vol. 2,Sec. 28, page 198 (12th Ed. 1955); see,also, 
Brown v. United States, 150 U.S. 93. Taking the government's concession 
and the amendment tothe indictment at face value, the Count 1 conspiracy 
was not in "existence" prior to May 1, 1971, as the underlying statutes 
had not been enacted yet, hence all pre-Mayl hearsay declarations were 
clearly inadmissible and wuld have been timely objected to and excluded 
or stricken immediately if government counsel had not designedly waited 
until half a minute before the Court charged the jury to fob off the 
spurious "concession." 

Moreover, the testimony of Sperling, other defendants, and defense 
witnesses might well have beendifferent had they know of th government ‘s 
planned concession. In United Satates v. Russano. 257 F. 2d 712 (2nd Cir. 
1958) the indictment charged a continuing conspiracyfrom 1951 to 1957 
but there the proof disclosed two conspiracies in those ydars which the 
indictment had lumped together. It was held that this prejudiced the de- 
fendant by allowing admission of evidence not otherwise admissible, 

The government's cleverly worded concession appears on first blush 
to say there 3 no proof whatsoever of pre-May 1, 1971 conspiracy,but on 
closer examination is shown to say only that the pre-May ‘stproof shows 
no "act" by any defendant "now on trial." ‘This crafty wrding does not 
exclude ‘he conspiratorial acts of Lipsky and Finkelstéin who were wiin- 
dicted co-conspirators not “on trial," or of Pacelli whowas severed. 


None of these three were "defendants now on trial." ‘Ths government's 


so-called concession was 
/ spurious, misleading, and actually a "non" concession. 


In sum the nuances and subtelties of the Count 1 metamorphosis 
involved a pre-Maylst conspiracy that conveniently disappeared at jusi the 
right time for the govermment; a concessicn that was not a concession; 
the Court's charge on the so-called concession appearing to eliminace 
pre-May lst proof, immediately followed by a lengthy marshalling of pre- 
May lst evidence (R.4167) and failure to strike such evidence from the 
record; capped off by an amendment that was not an amendment, as the physi- 
cal alteration was done to a copy of the indictment rather than the orig- 
inal. These sophisticated shenanigans were obviously designed so as to 
leave open an avenue of retreat for the government if and when an attack 
should be made on any particular phase of the prestidigitation performed 
on Count 1. 

The only wayto cure the prejudice suffered by Sperling on account 
of the government's spurious concession leading tothe physical amendment 
of the indictment is to vacate the sentence on Count l, or alternatively, 
to resentence Sperling to penalty provisions of Sec. 371, with maximm 
penalty of five years imprisonment plus a %10,000.00 fine. 

The principal contention of Sperling under Point 3 of this brief 
is that he should have been sentenced pursuant to Sec.371 instead of Sec. 
846. The issues of duplicity, trial by trickery, improper adrission of 
hearsay evidence, are not relied on per se for reversal or a new trial 
or reduction of sentence, but are relied on as s"bsidiary and woésrlying 
issues in support of Sperling's principal due process of law contention, 
that he was sentenced under the wrong statute, was not properly and timely 
informed ofthe nature of the charge against him, and was not given proper 
notice as to the intention of the government and the Court respecting the 


so-called concession leading t) physical amendment of the indictment. 
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CON CLUSION 


For the foregoing reasons, the sentence on Count 1 should be 


cated, Alternatively, Sperling should be resentenced pursuant to 18 U.S.C. 


371 to not more than five years imprisonment and a $10,000.00 fine. 


Respectfully submitted, 
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